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The Microsoft case
Introduction

B. Everybody knows the company named Microsoft, the so-called empire Bill Gates founded in 1975. Its Windows software is currently used in about 90% of all personal computers. As a consequence, there is no denying that Microsoft has a huge monopoly power in personal computers operating systems.

C. However, the core of the very long-running debate over Microsoft is not, of course, to know if it has a monopolistic position : everybody agrees it does, in the US as well as in the EU. The key question is : does Microsoft use that power to harm consumers, computer makers and its competitors ? Does Microsoft violate not only the American antitrust law, but also the European law ?

The Microsoft case is a highly intricate issue which has started more than 10 years ago. In order to make you understand this case, I will divide it in three periods :

1. From 1990 to 1994 : the coordinated antitrust enforcement action led by the Department Of Justice (DOJ) and the European Commission (EC)

2. From 1997 to 2001 : the « American Microsoft case »

3. Since 2001 : the « European Microsoft case »

I. The coordinated antitrust enforcement action led by the DOJ and the EC (1990-1994)

A. The origins of the Microsoft case

D. Everything started with the Federal Trade Commission (FTC) openig an antitrust investigation of Microsoft, in 1990. The agency considered that the company’s pricing policies had illegally thwarted competition and that it had deliberately created hidden codes in its operating system to hinder competing applications. However, the FTC droped Microsoft probe, whereas the DOJ took over the case in 1993.

B. The settlement reached by the DOJ and the EC

E. The DOJ and the EC investigated together the case, in the framework of the bilateral agreement between the USA and the EU about extraterritorial application of antitrust laws, aimed at preventing jurisdictions conflicts. Furthermore, Microsoft had agreed to waive its confidentiality rights, which enabled the DOJ and the EC to exchange confidential information.

Microsoft’s licensing practices for its MS-DOS and Windows operating system software were considered as being anti-competitive. Both the DOJ and the EC contended these practices had pushed computer makers to favor Microsoft’s products.

After negotiations, a settlement was reached in 1994.  At the heart of it was Microsoft’s « per-processor » licensing agreements, which represented a majority of Microsoft’s contracts with computer companies. In fact most people do not buy operating systems separately, but acquire them as part of a new personal computer. In these contracts, a hardware vendor agreed to pay Microsoft a royalty for every machine it sold that contained a specific type of microprocessor. Microsoft was paid even if the operating system was not included with the machine. In return, the hardware vendor got a low per-unit price.

The DOJ and the EC argued that the effect of this arrangement discouraged computer makers from including other companies’ operating systems on their machines. That was because the manufacturer was in effect paying twice for an operating system – once for Microsoft’s and again for the other company’s.

F. According to the settlement, computer makers who had these types of contracts with Microsoft could renegotiate the terms. Those who continued with the same contracts did not need to pay Microsoft a royalty when they shipped their hardware with another company’s operating system.

The settlement also stipulated that the company could no longer require hardware vendors to pay royalties for a minimum number of copies. This practice could actually cost computer makers because they could possibly be forced to pay for more copies of the software than they had sold.

Finally, Microsoft also had to discontinue its practice of signing 2-to-5-year contracts with computer makers. The company would stick to one-year contracts, which gave computer makers more flexibility in moving to other companies’ operating systems.

Apparently, this trilateral settlement was a success, in so far as it was the first time the DOJ and EC had really managed to lead a common action. It was said to have sent a « strong signal to all multinational companies ». Nonetheless, the litigation was far from being solved.

II. « The American Microsoft case » (1997-2001)

G. Microsoft found guilty of antitrust violations and the breakup order

Only a few years later, that is to say in 1997, the DOJ started suing Microsoft, charging the company with violating the 1994 settlement. Another practice was targeted this time : Microsoft was accused of using its market power to force PC makers to distribute Microsoft’s Internet browsing program. It required computer makers to install its Internet Explorer browser on each machine sold with Windows 95. Similarly, 20 states filed lawsuits, in addition to the action of the DOJ.

H. The core of the matter was to know whether the Microsoft’s browser had to be regarded as an integrated product or not. For instance, when you go to a car dealership and buy a car with a radio, this radio is considered as an integrated product.

I. According to Microsoft, with an increasing amount of information residing on the Web, a computer’s basic operating system must be able to seek and receive information on the Internet. This new tool improved the Microsoft’s software. Refusing to qualify the Microsoft’s browser as an integrated product would have been synonymous with barring technical progress.

Nonetheless, the Court concluded that Microsoft violated the antitrust laws by abusing its monopoly power and attempting to monopolize the Internet browser market. By tying unlawfully its Web browser to its operating system, Microsoft violated the Sherman Act.

J. As a consequence, the judge ordered in 2000 that Microsoft be split into 2 companies : one for the operating system and one for applications. It was the first time since the Standard Oil case in 1911 that such a strong sanction had been taken. Microsoft appealed.

K. The intervention of the U.S Supreme Court

The Microsoft case was sent directly to the US Supreme Court. The federal judge had ruled that the case met the legal standard for Supreme Court review. The immediate consideration by the Supreme Court of this appeal was said to be « of general public importance in the administration of justice ».

Conversely, the US Supreme Court said it would not hear a direct appeal of the Microsoft case. It sent the federal judge’s order breaking the business back to a federal appeals court. Microsoft had precisely asked the Supreme Court not to hear the swift appeal of the government antitrust lawsuit, that is to say this was a victory for Microsoft.

L. A new settlement 
After the Supreme Court episode, the federal appeals court reversed the judge’s order to break up Microsoft, although it declared the company had abused its Windows monopoly. Therefore the appeals court sent that aspect of the case back to the federal circuit court for consideration by a new judge. 

I would like to underline the fact that between the breakup order and its reversal, President Bush was elected. During the electoral campaign, Bush had clearly stated that he was against the split. The Bush administration encouraged thus an out-of-court settlement, reached in november 2001. 

· The deal included two main elements :

· On the one hand, Microsoft had to make portions of Windows software code available to competitors so that they can  ensure that their products work with the operating system.

· On the other hand, Microsoft also must allow computer makers to pick and choose which of its products they load onto their machines, without fear of retaliation.

There remains the fact that nine States refused to join the settlement. Furthermore, the EC did not consider to be linked by this agreement and kept on leading its own probe.

III. « The European Microsoft case » (from 2001)

A. The field of the European case

The EC considered there were important factual as well as legal differences between the US and EU cases. 

As in the US, Microsoft is accused of using the dominance of its Windows computer operating system to squeeze out smaller rivals. But whereas the US case focused on the move by Microsoft to link its Web browser to its operating system, the specific allegations here primarily involve the company’s bundling of its multimedia players into its system.

Microsoft’s tying of Windows Media Player to the Windows operating system weakens competition on the merits, stifles product innovation and ultimately reduces consumer choice. 

The Commission also tackles the issue of interoperability. The Commission highlights that Microsoft is leveraging its dominant position from the PC into low-end servers (serveurs d’entrée de gamme), the computers which provide core services to PCs in corporate networks. Meanwhile, Microsoft does not disclose interface information, which is necessary to enable competing servers to work properly with Windows PCs and servers. This behaviour alter the purchase decisions of businesses in favour of Microsoft’s server products.

B. The final Commission’s Statement of Objections 

The Commision has recently addressed to Microsoft a final Statement of Objections, which includes the remedies proposed.

 As regards tying, the Commission sets out two alternative remedies. The first would be the untying of Windows Media Player from Windows. Microsoft would be required to offer a version of Windows without Media Player included.

The second solution would be a « must-carry » provision : Microsoft would be obliged to offer competing media players with Windows. The two proposals aim at ensuring that consumers have a fair choice.

Concerning interoperability, the EC has identified the core disclosure obligations that would be indispensable for Microsoft’s competitors in low-end servers to achieve full interoperability with Windows PCs and servers. Microsoft would be obliged to reveal the necessary interface information so that rivals vendors are able to compete fairly with Microsoft.

During the last month, closed hearings took place in Brussels between European regulators, and Microsoft’s representatives. These talks were under strict terms of confidentiality. This European hearing was made to give Microsoft an opportunity to refute the accusation.

The final decision of the Commission should be given next spring. The potential penalties might be harsh. Microsoft could be fined as much as 10% of its annual worldwide sales, which would amount to more than 3 billion dollars.

Microsoft would like the DOJ’s settlement to be a guide in these European proceedings, but its competitors are counting on the European Union’s powerful Competition Directorate General to render a much tougher decision. They want a penalty free of American political influence which would be able to mark, perhaps, that Europe does not necessarily follow the US line on key questions of competition and antitrust regulation.

Conclusion

 As a conclusion, I would say that the Microsoft case is a very complex but also interesting illustration of  the core question of the links between progress and competition. 

The Microsoft’s strategy has always been to keep Windows on top by building in new features, such as Internet Explorer and Media Player. 

Should we consider this constant improvement as a threat for innovation, in so far as it kills many smaller competitors ?
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